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TITUS, District Judge:

Cape Fear Misic Conpany, Inc. (Cape Fear) and the Appell ant,
Garl and Bennett Garrett, Jr. (Garrett) were indicted by a grand
jury in the United States District Court for the Eastern District
of North Carolina for conducting a ganbling business in violation
of 18 U.S.C. 88 1955 & 2, as well as conspiracy, wire fraud, nmnai
fraud and noney | aundering. Garrett filed two notions to dismss
the second superseding indictnent, which contained 276 counts
Fol | owi ng deni al of his notions, Garrett entered a conditional plea
of guilty to Count Two pursuant to Rule 11(a)(2) of the Federa
Rules of Crimnal Procedure, reserving the right to appeal the
denial of his notions to dismss. The renmmining counts were
di sm ssed without prejudice pursuant to a witten plea agreenent,
and Garrett was sentenced to five nonths of inprisonnment, two years
of supervised release, and a $5,000 fine. Garrett and Cape Fear
were jointly ordered to forfeit $750,000. Garrett then appeal ed,
challenging the denial of his notions to dismss. Fi ndi ng no

error, we affirm

l.
Garrett’s notions to di sm ss the second supersedi ng i ndi ct nent
wer e based on the grounds that: 1) North Carolina was violating his
equal protection rights enunerated in the Fourteenth Anendnent and

the Declaration of Rights of the North Carolina Constitution by



prosecuting himfor the sane activities in which Native Anerican
tribes are permtted to engage; and 2) North Carolina s gam ng | aws
viol ate the dormant commerce clause. For the reasons stated on the
record at a hearing held before the district court on Septenber 12,
2002, the district court denied the notions. J.A 232

Garrett’s argunents below and in this Court stemfromvarious
state and federal laws and regulations which permt ganbling to
occur on Native Anerican | ands by Native Anerican tribes, see J. A
102 (Tribal - State Conpact Between the Eastern Band of Cherokee
Indians and the State of North Carolina), but deny the sane
privilege to non-Native American citizens, such as Garrett. Thus,
when he provi ded video ganbling ganmes for nunerous establishnents,
including the Elks Lodge of WImngton, North Carolina, he was
charged with viol ati ons of various ganbling laws. Garrett asserts,
and the Governnent does not deny, that if the same activities
occurred on Native Anmerican tribal |and and were adm ni stered by
Native American tri bes or assignees thereof, then those individuals
woul d not have been charged with a crinme. Gaming is permtted on
Native American | ands pursuant to the |l egal framework set forth in
the Indian Gam ng Regul atory Act (1 GRA)

The 1GRA permts Class IlIl gamng activities, see 25 U S. C
§ 2703(6)-(8) (2004), on Indian lands provided that five
requirenents are net. 25 U S . C. 8§ 2710(d)(1). To be lawful the

gam ng activities nust be



(A) authorized by an ordi nance or resolution that (i) is
adopt ed by the governing body of the Indian tribe having
jurisdiction over such lands, (ii) nmeets the requirenents
of subsection (b) of this section, and (iii) is approved
by the Chairman, (B) located in a State that permts such
gam ng for any purpose by any person, organization, or
entity, and (C) conducted in conformance with a Tri bal -
State conpact entered into by the Indian tribe and the
State[.]

25 U S C § 2710(d)(1D)(A, (B, & (O. The | RG, known
colloquially as a “cooperative federalisni statute, contenpl ates

joint federal and state regulation. See Artichoke Joe’s California

Gand Casino v. Norton, 353 F.3d 712, 715 (9th Cr. 2003)

(hereinafter “Artichoke Joe’s”). In this case, the laws of North
Carolina are inplicated.

North Carolina, in accordance with the | GRA, permts gam ng by
federally recognized Indian tribes on tribal |ands provided that
such gamng is authorized by a Tribal-State Conpact. N C GCen.
§ 71A-8 (2004). North Carolina facilitates gam ng by Native
Americans on tribal | ands by specifically granting the Governor the
power and duty “[t]o negotiate and enter into Class IIll gamng
conpacts, and anendnents thereto, on behalf of the State consistent
with State law and the [IGRA], as necessary to allow a federally
recogni zed Indian tribe to operate gam ng activities inthis State
as permtted under federal law.” N C Gen. § 147-12 (2004).

I n August, 1994, then North Carolina Governor James B. Hunt,
Jr. entered into the Tribal - State Conpact between the Eastern

Band of Cherokee Indians and the State of North Carolina. J. A
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100-21. North Carolina, citing the | GRA and acknow edgi ng that the
Eastern Band of Cherokee Indians is a federally recognized Indian
tribe, id. at 101, authorized, subject to various regul ations,
Class Ill gam ng, the operation of video gam ng devices, and the
adm nistering of raffles. [d. at 104-15. The Conpact therefore
explicitly permits the Eastern Band of Cherokee Indians to be
purveyors of video poker, while other laws of North Carolina
crimnalize these sane activities. See N.C. Gen. Stat. 88 14-292,

14- 295, 14-296, 14-301, 14-302, 14-303, 14-304, 14-305, 14-306.

.

Garrett argues that North Carolina’ s laws permtting Native
Ameri can-run ganbling on tribal |ands, but denying the sane to al
other citizens, violates his equal protection rights as guaranteed
by the Fourteenth Anmendnent, his due process rights as guaranteed
by the Fifth Amendnent, the equal protection guarantee in the
Decl aration of Rights of the North Carolina Constitution, and the
“dormant” Commerce Cl ause. Specifically, Garrett argues that it is
unconstitutional that Harrah's, in business with the Eastern Band
of Cherokee Indians, is imune from North Carolina and federa
| aws, while he, in business with, inter alia, the El ks O ub, should
be prosecuted under the same |aws. Appellant’s brief at 7.

Garrett’s assertions are clearly contrary to previ ous hol di ngs

of the Supreme Court, which have carved-out a legitimte special



class for Native Anerican gam ng preferences due to the unique
historical relationship between the United States and Native
Aneri can nations, as well as constitutional authorization emanating
from the “Indian conmerce clause.” US. Cowsr. Arr. | sect. 8.
Thus, followng the Supreme Court’s guidance in this area of
jurisprudence, we affirmthe district court’s denial of Garrett’s
Motions to Di sm ss.
A

Garrett argues that North Carolina |laws authorizing Native
American gamng violate the Fourteenth Anendnent’s guarantee of
equal protection of the |laws. He contends that because the Native
Ameri can gam ng preferences favor Native Anericans based solely on
their race, such laws should be subjected to strict scrutiny.
Garrett acknowl edges the Suprenme Court’s decision in Mrton v.
Mancari, 417 US. 535 (1974), where the Court held that
“legislation that singles out Indians for particular and speci al
treatnment[]” shall be upheld “where the preference is reasonable
and rationally designed to further Indian self-governnment,” id. at
554-55, but contends that the Suprene Court’s nore recent decision

in Adarand Constructors v. Pefla, 515 U S. 200 (1995) requires a

departure from the application of the rational basis review for
Native Anmerican preferences. |n Adarand, the Suprene Court stated
that “all governnmental action based on race . . . should be

subjected to detailed judicial inquiry to ensure that the personal



right to equal protection of the | aws has not been infringed.” |d.
at 227. Thus, Garrett argues that the Court’s broad statenent in

Adarand neans that “Mancari’s days are nunbered.” Wllians V.

Babbitt, 115 F.3d 657, 665 (9th Cr. 1997) (citing Stuart M nor
Benj ami n, Equal Protection and the Special Relationship; The Case
of Native Hawaiians, 106 YaEe L.J. 537, 567 (1996)).

The argunent that Adarand has changed the |evel of scrutiny
for Native American preferences has been rejected by other courts.

See Am Fed’' n of Gov. Enpl oyees, AFL-CIOv. United States, 330 F. 3d

513, 517, 519-21 (D.C. GCr. 2003) (hereinafter “Am Fed n”).
Garrett does not attenpt distinguish Am Fed' n, but instead relies

on Wllianms v. Babbitt, 115 F.3d 657 (9th Cr. 1997) for the

proposition that if the governnment’s preference does not “relate[]
to native land, tribal or comrunal status, or culture[]” then the
preference should be subjected to strict scrutiny. Id. at 664.
Garrett further contends that, unli ke Mancari (where the preference
clearly related to self-governnment, i.e., a statute permtting
hiring preferences for the Bureau of Indian Affairs), the
preference in this case is not clearly related to uniquely Indian
i ssues and should not receive rational basis review

Garrett’s reliance on Wllians is msplaced. The sane court
that decided WIlianms subsequently upheld a California gam ng
preference for Native Anericans, simlar to the one at issue in

this case. Artichoke Joe’'s, 353 F.3d 712. Artichoke Joe’'s




succinctly explained the differences between WIllians and
situations in which gam ng preferences are given to Indian tribes.
Because Garrett has relied so heavily upon a decision from our

sister circuit, and the analysis in Artichoke Joe’'s is consistent

with Mancari and its progeny, we find it appropriate to quote this
deci sion at | ength:

Plaintiffs’ suggestionthat WIllians controls the outcone
of the present case ignores the obvious distinctions
bet ween an unqualified preference for individual native
Al askans [at issue in WIllians] and the Ilimted
preference for tribes reflected in the text of | GRA [at
issue in this case]. The operative ternms of |IGRA
expressly relate only to tribes, not to individual
| ndians. . . . Further, through ICGRA s conpacting
process, and through its reliance on tribal governnments
and tribal ordinances to regulate class Ill gamng, the
statute relates to tribal status and tribal self-
governnment. The very nature of a Tribal -State conpact is
political; it is an agreenent between an Indian tribe, as
one sovereign, and a state, as another. .
Additionally, wunlike the |legislation construed in
Wllians, IGRA pertains only to Indian |ands. Like the
vast majority of statues by which Congress fulfills its

obligations to the Indian tribes, |1GRA regulates
activities only oniIndian lands. . . . Accordingly, |GRA
falls squarely within the rule of Mncari. WIllians

continued to recogni ze that a statue relating to triba
sel f-government, to tribal status, or to Indian lands is
subject to rational-basis review IGRAiIs just such a
statute, notwithstanding the dictum in WIllians that
doubt ed whet her Congress could give “Indians a conplete

nmonopoly on the casino industry.” As our |engthy
di scussion of the statue has made clear, |GRA does not
give “Indians” a nonopoly; it neither relates to

“I'ndians” (as distinct fromfederally recogni zed tri bes)
nor, itself, creates a nonopoly.

Artichoke Joe’'s, 353 F. 3d 734-35 (internal citations omtted). W

concur with the Ninth GCrcuit’s interpretation of Mncari in

relation to Tribal -State Conpacts under the | RGA
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Considering this application of Mancari, Garrett’s argunent
that the Court’s decision in Adarand requires Native American
gam ng preferences to be subjected to strict scrutiny nust be
rejected for two reasons. First, Adarand held that *“all racia
classifications . . . nust be anal yzed by a review ng court under
strict scrutiny.” Adarand, 515 U S. at 227 (enphasis added)
Preferences given to Indian tribes, however, are not racial
preferences; they are “political rather than racial in nature.”

Mancari, 417 U.S. at 554 n. 24; see also Rice v. Cayetano, 528 U.S.

495, 519-20 (2000); Artichoke Joe's, 353 F.3d at 734. Therefore,
Adarand’ s broad statenent does not require that the IGRA or the
| aws authorizing North Carolina’s Tribal - State Conpact be
subjected to strict scrutiny. Second, even if we did not recognize
the distinction between racial and political preferences, we find
it difficult to conclude, as Garrett suggests, that Mancari, a case
dealing with Native Anerican preferences, is not nore on point than
Adar and. Therefore, we find the Suprenme Court’s discussion in

Agostini v. Felton, 521 U S. 203 (1997) to be instructive.

In Agostini, the Suprenme Court offered guidance to the |ower
federal courts, explaining that the Court “do[es] not hold[] that
ot her courts shoul d conclude [that the Suprene Court’s] nore recent
cases have, by inplication, overruled an earlier precedent.” 1d.
at 238. The Court “reaffirmed that ‘[i]f a precedent of [the

Suprene Court] has direct application in a case, yet appears to
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rest on reasons rejected in sone other |ine of decision, the Court
of Appeal s should followthe case which directly controls, |eaving
to [the Suprene Court] the prerogative of overruling its own

deci si ons. Id. (quoting Rodriguez de Quijas v. Shearson/Anerican

Express, Inc., 490 U S. 477, 484 (1989)). W find this principle

to be directly inplicated in this case and refuse to reject the

reasoni ng of Mancari by relying on Adarand. See Anerican G eyhound

Racing, Inc. v. Hull, 146 F. Supp. 2d 1012, 1077 (D. Ariz. 2001)

vacated on other grounds 305 F.3d 1015 (9th G r. 2002).

Applying the rational basis standard for Indian tribal
preferences set forth in Mancari, we hold that the gamng
preferences given to the Eastern Band of the Cherokee Indians are
rationally related to a legiti mte governnmental interest. The | aws
creating this preference “pronot[e] the econom c devel opnent of
federally recogni zed Indian tribes (and thus their nenbers)[.]” Am_
Fed’n, 330 F.3d at 522-23. The Suprene Court has explicitly held
that this goal constitutes not just a legitimte, but an inportant

government interest. See California v. Cabazon Band of M ssion

| ndi ans, 480 U.S. 202, 216-17 (1987) (explaining that the goals of
tribal self-sufficiency and overall economc developnent are
“Iinportant federal interests.”). It also appears undi sputed that
gam ng operators derive significant profits from their business.
Therefore, gam ng preferences for Indian tribes conducted on tri bal

| and are a rational neans of ensuring the econom c devel opnent of
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the Eastern Band of Cherokee I ndians. For these reasons, North
Carolina’ s State-Tribal Conpact and the schene set forth by the
| GRA easily pass nuster under the rational basis standard of
revi ew.

B.

Dor mant  Commerce C ause O aim

Garrett’s second major attack on his prosecution is prem sed
on an alleged violation of the comerce cl ause. Al t hough the
commerce clause is an enunerated power of Congress to “regul ate
Commerce with foreign Nations, and anong the several States and
with the Indian Tribes,” US. ConsT. ART. |, sect. 8, from very
early in this country’s history the Suprene Court has recognized

that this grant of power to Congress necessarily restricts state

action. See e.qg., G bbons v. Ogden, 22 U.S. (9 Weat.) 1 (1824).
This concept, as alive today as it was in the early 19th century,

see Harper v. Public Service Conni ssion of West Virginia, No. 04-

1444, slip op. at 12 (4th Gr. Jan. 24, 2005) (“[E]ven when
Congress has not acted, the Suprene Court has | ong recogni zed t hat
the Commerce C ause nonetheless divests states of any interest
whi ch unduly burdens interstate comerce.”), has becone known as
the “dormant” commerce cl ause. The dormant commerce clause
prohibits states from burdening interstate comrerce or from

di scrim nating agai nst out-of-state business. See e.qg., Wst Lynn

Creanery, Inc. v. Healy, 512 U S 186, 192-94 (1994).
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Garrett argues that “there is clearly discrimnation on the
face of the laws and treaties of North Carolina” because “M.
Garrett, who provided video poker machines to the El ks O ub, was
prosecuted [while] Harrah’s, which operates in and through North
Carolina provid[ing] video poker ganmes in interstate conmerce and
advertises in interstate comerce, is immune from prosecution by
state and federal |aw enforcenment authorities[.]” Appel lant’ s
brief at 36. W cannot agree that this statenent asserts a viable
claimfor a violation of the dormant conmerce cl ause.”’

The dormant conmerce clause is violated when the laws of a
state treat in-state entities and out-of-state entities
differently. The Suprene Court has also found a violation of the

dormant commerce clause when state |aws were ostensibly applied

" To the extent that Garrett argues that the dormant commerce
clause is violated because Harrah’s operates in nunerous states
while he only operates in North Carolina, he msreads prior case
law. The fact that Harrah’s operates and advertises in numerous
states, and has been granted the ability to engage in gam ng
activities in North Carolina, does not suggest a violation of the
dormant commerce clause. |If Harrah’s were permtted to engage in
gam ng only because it operated in nunmerous states, while those
busi nesses that operate only in North Carolina were not permtted
to engage in gamng, then perhaps there mght be a violation.
First, that is not the situationin this case. Harrah’s is able to
engage in gam ng because of North Carolina s Tribal-State Conpact
wi th the Eastern Band of Cherokee I ndi ans and t he agreenent between
Harrah’ s and t he Eastern Band, not because of Harrah’s “interstate”

character. Second, this wuld be an unusual type of
di scrimnation: North Carolina would be discrimnating against its
own citizens and in favor of out-of-state businesses. If Garrett’s

dormant conmerce clause contention is that North Carolina has
favored an interstate business over his own, sinply because it is
an out-of-state, rather than in-state, business, then his argunent
nmust fail.
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equally, yet the burden on interstate conmmerce outweighed the
benefits of such a law. For exanple, the Suprene Court invalidated
a state law requiring a particular type of nud flap on trucks
because it was too burdensonme to require truckers transporting
goods in interstate commerce to stop at the state |ine and change

an accessory on their vehicles. Bibb v. Navajo Freight Lines,

Inc., 359 U S. 520 (1959).
Garrett’s clains are not at all simlar to the typical dornant

comerce clause cases. Cf. Beskind v. Easley, 325 F.3d 506 (4th

Cir. 2003) (North Carolina ABC | aws treated i n-state manufacturers
of wine differently than out-of-state manufacturers and thus
vi ol ated the dornmant commerce clause). In this case, regardl ess of
whether a citizen or entity lives in North Carolina or in another
state, that person or entity will be prosecuted for a violation of
ganbling laws if ganbling nmechanisns are provided to non-Native
Aneri can establishnments, but not be prosecuted when the end users
are Native Anerican-run establishnments operating on tribal |ands.
Thus, there is no unequal treatnment vis-a-vis North Carolinians and
residents of other states. Nor are the North Carolina | aws unduly
burdensone on interstate comerce.

The cases cited by Garrett are inapposite. Cases such as

Bacchus Inports, Ltd. v. Dias, 468 U S. 263 (1984) and Beski nd, 325

F.3d 506 dealt wth laws that explicitly treated in-state

manufacturers differently than their out-of-state counterparts
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Such discrimnation is not occurring inthis case, as both in-state
and out-of-state ganbling purveyors are either subjected to, or
exenpted from the laws of North Carolina, depending on their
status or that of their business partners. They are not subjected
to different | aws because of their residence inside or outside of
North Caroli na. Thus, Garrett’s argunent fails to state a
viol ation of the dormant commerce cl ause.

For the aforenentioned reasons, we affirmthe ruling of the
district court.

AFFI RVED
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